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underinsured highway vehicle and, provided that adequate notice of right of
independent representation was given to the owner, operator, or maintainer,
a finding of liability or the award of damages shall be res judicata between
the underinsured motorist insurer and the owner, operator, or maintainer of
underinsured highway vehicle.

As consideration for payment of policy limits by a liability insurer on
behalf of the owner, operator, or maintainer of an underinsured motor
vehicle, a party injured by an underinsured motor vehicle may execute a
contractual covenant not to enforce against the owner, operator, or
maintainer of the vehicle any judgment that exceeds the policy limits. A
covenant not to enforce judgment shall not preclude the injured party from
pursuing available underinsured motorist benefits, unless the terms of the
covenant expressly provide otherwise, and shall not preclude an insurer
providing underinsured motorist coverage from pursuing any right of
subrogation.

Notwithstanding the provisions of this subsection, no policy of motor
vehicle liability insurance applicable solely to commercial motor vehicles as
defined in G.S. 20-4.01(3d) or applicable solely to fleet vehicles shall be
required to provide underinsured motorist coverage. When determining
whether a policy is applicable solely to fleet vehicles, the insurer may rely
upon the number of vehicles reported by the insured at the time of the
issuance of the policy for the policy term in question. In the event of a
renewal of the policy, when determining whether a policy is applicable
solely to fleet vehicles, the insurer may rely upon the number of vehicles
reported by the insured at the time of the renewal of the policy for the policy
term in question. Any motor vehicle liability policy that insures both
commercial motor vehicles as defined in G.S.20-4.01(3d) and
noncommercial motor vehicles shall provide underinsured motorist coverage
in accordance with the provisions of this subsection in an amount equal to
the highest limits of bodily injury liability coverage for any one
noncommercial motor vehicle insured under the policy, subject to the right
of the insured to purchase higher-greater or lesser underinsured motorist
bodily injury liability coverage limits as set forth in this subsection. For the
purpose of the immediately preceding sentence, noncommercial motor
vehicle shall mean any motor vehicle that is not a commercial motor vehicle
as defined in G.S.20-4.01(3d), but that is otherwise subject to the
requirements of this subsection.

() Such operator's policy of liability insurance shall insure the person named as insured
therein against loss from the liability imposed upon him by law for damages arising out of the
use by him of any motor vehicle not owned by him, and within 30 days following the date of its
delivery to him of any motor vehicle owned by him, within the same territorial limits and
subject to the same limits of liability as are set forth above with respect to an owner's policy of
liability insurance.

(d) Such motor vehicle liability policy shall state the name and address of the named
insured, the coverage afforded by the policy, the premium charged therefor, the policy period
and the limits of liability, and shall contain an agreement or be endorsed that insurance is
provided thereunder in accordance with the coverage defined in this Article as respects bodily
injury and death or property damage, or both, and is subject to all the provisions of this Article.

(e) Uninsured or underinsured motorist coverage that is provided as part of a motor
vehicle liability policy shall insure that portion of a loss uncompensated by any workers'
compensation law and the amount of an employer's lien determined pursuant to G.S. 97-10.2(h)
or (j). In no event shall this subsection be construed to require that coverage exceed the
applicable uninsured or underinsured coverage limits of the motor vehicle policy or allow a
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